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in cluded to guide you to par ticu lar cases. Each list ing
ref er ences the page number on which the case ap pears
in the book.

A. Ta ble of Cases, by Par ties lists each case in
al pha beti cal or der by both the first and sec ond
party listed. Where the case is prop erly styled, i.e.
the first party in the name of the case is listed first,
the en try for the case is bold. Where the sec ond, or
op pos ing, party is listed first, the en try for the case
is not bold.

B. Ta ble of Cases, by Ju ris dic tion lists each case by 
the court ju ris dic tion in which the case was de cided.
First listed are all of the fed eral ap pel late courts, i.e.
the U.S. Su preme Court and the fed eral cir cuit
courts. Next listed are the states’ ap pel late court and
the fed eral dis trict courts for each of the states.
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17 MLR 207 - NOV 97

No con sti tu tional prob lem in ci ty’s al leged fail ure to
en force or di nances against church.

Diehl v. Vil lage of Ant werp, 964 F. Supp. 646 (N.D.N.Y.
1997)

A com plaint that lo cal of fi cials failed to en force noise and 
dis or derly con duct or di nances against a church was in suf fi -
cient to al lege equal pro tec tion vio la tions be cause it did not
claim the of fi cials would have en forced the or di nances at the
re quest of some one other than the plain tiffs. The dis trict
court held it also did not state a cause of ac tion un der the Es -
tab lish ment Clause be cause it did not set forth the na ture of
the vio la tion. Moreo ver, there was no ju ris dic tion over the
claim brought un der 28 U.S.C. § 1343(a)(4) be cause the
plain tiffs did not spec ify what civil rights were in is sue. Dis -
tress ing as the chur ch’s lengthy loud mu sic broad casts were,
“un neigh borly be hav ior is not nec es sar ily un con sti tu tional
be hav ior.”

17 MLR 213 - DEC 97

State law al low ing sepa rate sec tar ian school dis trict
is again in vali dated.

Gru met v. Cuomo, 681 N.E.2d 340 (N.Y. 1997)

Re vis it ing a pre vi ously ad dressed is sue in the wake of fur -
ther leg is la tive ac tion, New York’s high est court de cided a
stat ute author iz ing mu nici pali ties to form their own school
dis tricts vio lated the Es tab lish ment Clause be cause it ap plied 
only to one re lig ious com mu nity.

The resi dents of the vil lage of Kiryas Joel were all mem -
bers of a Ha si dic Jew ish sect. The vil lage’s dis abled chil dren
re ceived edu ca tional serv ices from the lo cal pub lic school
dis trict un til 1985, when that prac tice was dis con tin ued as a
re sult of Su preme Court de ci sions. Sub se quently, the chil -
dren at tended secu lar schools, but the “dif fi cul ties” they en -
coun tered caused them to with draw.

The New York leg is la ture en acted a stat ute in 1989 cre at -
ing a school dis trict co ter mi nous with the bounda ries of the
vil lage, and cer tain citi zen tax pay ers suc cess fully chal lenged 
that stat ute in court. In Board of Educ. of Kiryas Joel Vil. Sch. 
Dist. v. Gru met [see 14 Mun.Lit.Rep. 145, Aug. 1994], Jus -
tice O’Con nor’s con cur ring opin ion sug gested a means for
school dis trict ing laws that might pass con sti tu tional mus ter.

Four days af ter the Su preme Court de ci sion, the state leg -
is la ture passed the stat utes in is sue, which pro vided mecha -
nisms whereby mu nici pali ties meet ing stated cri te ria could
form their own school dis tricts, with ap proval from the dis -
tricts in which they were lo cated and lo cal vot ers. In prac tice, 
the meas ure ap plied only to the vil lage, how ever. The vil lage
re es tab lished a school dis trict, and the plain tiffs re turned to
court.

The trial judge up held the school dis trict, but the in ter me -
di ate ap pel late court re versed, and the mat ter pro ceeded to
the state su preme court. The de fen dants con tended the leg is -
la ture had en acted the sort of law Jus tice O’Con nor in di cated

could be up held. They sug gested the law did not ap ply to
only one re lig ious com mu nity be cause other mu nici pali ties
might meet the cri te ria in the fu ture. They also ar gued the
dis trict should be up held as an ac com mo da tion to the vil lag -
ers’ free ex er cise of re lig ion.

The court of ap peals ap plied the fa mil iar bench mark test
of Lemon v. Kurtz man, 403 U.S. 602 (1986), which it noted
had been criti cized by cer tain Jus tices but re mained the con -
trol ling author ity in “this laby rin thine realm of the law.” Un -
der the Es tab lish ment Clause ju ris pru dence of Lemon,
of fi cial ac tions that tar get re lig ious ac tivi ties for dis pa rate
treat ment, whether fa vor able or un fa vor able, are not res cued
by fa cial neu tral ity.

Gen eral avail abil ity of a bene fit pro vided a re lig ious
group might aid in pass ing the Lemon test, the court ob -
served. In this case, how ever, the stat utes cov ered only mu -
nici pali ties in ex is tence at the date of en act ment, fu ture
eli gi bil ity thus de pended on pro found popu la tion or wealth
shifts. Such a limi ta tion made it highly un likely that any
other mu nici pal ity would ever qual ify. Thus the ac tual ef fect
was to sin gle out the vil lage for spe cial treat ment. The con -
text in which the leg is la ture so hast ily acted could also be
taken into ac count.

The court of ap peals also re jected the free ex er cise ar gu -
ment. Not only were they fa tally in con sis tent with de fen -
dants’ po si tion that the laws were neu tral ones of gen eral
ap pli ca bil ity, but they were pre cluded by the Su preme
Court’s pre vi ous rul ing. The court thus af firmed the de ci sion
be low.

17 MLR 219 - DEC 97

School choice pro gram which in cludes sec tar ian
schools is un con sti tu tional.

Jack son v. Ben son, No. 97- 0270 (Wis. Ct. App. 1997)

The leg is la tive ex pan sion of a voucher- based “school
choice” pro gram for poor stu dents to in clude in sti tu tions run
by re lig ious groups was ruled un con sti tu tional in a re cent de -
ci sion by a Wis con sin court of ap peals.

The origi nal Mil wau kee Pa ren tal Choice Pro gram, en -
acted in 1989, per mit ted a per cent age of eli gi ble poor Mil -
wau kee stu dents to at tend non sec tar ian pri vate schools
with out charge. Par tici pat ing schools were re quired to cer tify 
com pli ance with anti- discrimination, health and safety laws.
No school could have more than a stated pro por tion of stu -
dents from the pro gram. A sys tem of moni tor ing and evalua -
tion was es tab lished, and pay ment was by way of di rect
sub sidy, origi nally about $2,500 per stu dent per year.

In 1995, the leg is la ture sig nifi cantly amended the law so
that the re stric tion to non sec tar ian schools was re moved and
the limit of pro gram stu dents per school was re pealed. In ad -
di tion, the method of pay ment was changed, and the evalua -
tion sys tem was cut. Un der the amended pro gram, a stu dent
could “opt out” of re lig ious ac tivi ties.

A group of clergy, par ents and tax pay ers sued the Su per -
in ten dent of Pub lic In struc tion and the De part ment of Pub lic
In struc tion, al leg ing the amended pro gram vio lated the First
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Amend ment and pro vi sions of the Wis con sin Con sti tu tion,
in clud ing a pro hi bi tion of ex pen di tures for the bene fit of re -
lig ious groups or schools. The trial court en tered a pre limi -
nary in junc tion and later granted sum mary judg ment in the
plain tiffs’ fa vor in vali dat ing the amended pro gram.

The ap peals court granted ex pe dited re view, and in its
opin ion ad dressed only some of the many ar gu ments pre -
sented. The ap peals court ma jor ity de clined to be bound by
First Amend ment ju ris pru dence, find ing it would be un nec -
es sary and in ap pro pri ate to do so. It was ap par ent, the ma jor -
ity ob served, that the authors of the state con sti tu tion
in tended much more strin gent limi ta tions on state in ter ac -
tions with re lig ion than those of the Bill of Rights.

The amended pro gram vio lated the state con sti tu tion’s
ex pen di tures pro hi bi tion by in creas ing re lig ious schools’ en -
roll ment and pro vid ing them funds to spend for any pur pose.
Moreo ver, even if the fed eral con sti tu tional test of Lemon v.
Kurtz man, 403 U.S. 602 (1986) were adopted, the pro gram
had the “pri mary ef fect” of ad vanc ing re lig ion. It was not
nec es sary to de cide, as the trial judge had, that the pro gram
also vio lated a state con sti tu tional pro hi bi tion upon com -
pelled sup port of re lig ious in sti tu tions. How ever, that pro hi -
bi tion bol stered the majori ty’s con clu sions.

The ma jor ity also re jected the no tion that the ad di tion of
ac cess to sec tar ian schools was nec es sary to the right of free
ex er cise of re lig ion and de clined to de cide fed eral equal pro -
tec tion and other Es tab lish ment Clause is sues. It thus af -
firmed the judg ment be low.

One judge wrote dis sented, ar gu ing that Es tab lish ment
Clause ju ris pru dence, es pe cially as de vel oped by the Su -
preme Court in re cent years, war ranted sus tain ing the
amended pro gram. The dis senter urged that the pro gram was
religion- neutral and merely pro moted greater learn ing op -
por tu ni ties for those fac ing great est dif fi culty. A nar row ing
con struc tion could be used to ad dress most state con sti tu -
tional con cerns, and the fact that par tici pa tion in re lig ious ac -
tivi ties could not be com pelled coun tered the re main der.

18 MLR 7 - JAN 98

A county jail’s de nial of ac cess to Mus lim serv ices
war rants pris oner claims.

Free man v. Ar paio, No. 96- 15551 (9th Cir. 1997)

The Ninth U.S. Cir cuit Court of Ap peals ruled is sues of
fact were pre sented on the part of a jail pris oner who main -
tained he was pre vented from at tend ing Mus lim re lig ious
serv ices in vio la tion of his con sti tu tional rights.

Ben ja min Free man, in car cer ated in the Mari copa County
jail in Ari zona, brought suit against jail of fi cials un der the
Free Ex er cise and Equal Pro tec tion clauses. He al leged the
de fen dants de nied him ac cess to weekly Is lamic serv ices and
bur dened the prac tice of his faith by shack ling him while he
was be ing trans ported, fail ing to give him ade quate no tice so
he could ob serve pre- service cleans ing ritu als, re quir ing
sign- up sheets at Is lamic serv ices, and di rect ing abu sive lan -
guage at his re lig ion. Free man also al leged that only Mus -
lims were thus treated.

The de fen dants moved for sum mary judg ment, on
grounds that the jail’s shack ling pol icy was prop erly ap plied
and that serv ices were not held due to the ab sence of the
imam who was to con duct them. In op po si tion, Free man sub -
mit ted some af fi da vits and prison rec ords. The dis trict court
ruled in the de fen dants’ fa vor. Free man ap pealed, and coun -
sel was ap pointed for him.

The court of ap peals ob served first that the dis trict judge
had de cided the case us ing the com pel ling gov ern men tal in -
ter est stan dard of the Re lig ious Free dom Res to ra tion Act
(RFRA), 42 U.S.C. §§ 2000bb et. seq., but the Su preme
Court ruled RFRA un con sti tu tional in City of Boerne v. P.F.
Flo res, [see 17 Mun.Lit.Rep. 122, June 1997]. It was there -
fore un nec es sary to pass upon the con clu sions reached be -
low, and the court of ap peals would in stead ap ply the
pre- RFRA rea son able ness stan dard. There un der, in or der to
es tab lish a free ex er cise vio la tion, Free man must show the
prac tice of his re lig ion was bur dened with out jus ti fi ca tion re -
lated to le giti mate pe nologi cal in ter ests.

There was a genu ine is sue as to whether Free man was un -
rea sona bly de nied ac cess to serv ices. How ever, his claims
with re spect to shack ling, fail ure to give no tice, sign- up
sheets, and abu sive lan guage did not rise to the level of con -
sti tu tional in fringe ments. While he may have been in con ven -
ienced thereby, he was not pre vented from ob serv ing the
dic tates of his faith.

In re gard to equal pro tec tion, is sues ex isted as to whether
Free man was given a rea son able op por tu nity to ob serve his
re lig ion com pared to other in mates, in clud ing the de nial of
ac cess and the use of shack les. How ever, his ad di tional
claims were again con sti tu tion ally in suf fi cient. In par ticu lar,
the lack of ad vance no tice was off set by the fact that, ac cord -
ing to Free man, serv ices were held the same day and time
each week. In ad di tion, the al leg edly abu sive lan guage was
not a con sti tu tional vio la tion even though it might be evi -
dence of dis crimi na tion.

The court of ap peals thus af firmed in part and re versed in
part.

18 MLR 52 - APR 98

Su preme Court de clines to re view rul ing per mit ting
na tiv ity scene in city park.

Elewski v. Syra cuse, N.Y., No. 97- 1103 (U.S. Mar. 9, 1998)

The Su preme Court de clined to re view a Sec ond U.S. Cir -
cuit Court of Ap peals’ rul ing that an ex hibit of a city- owned
na tiv ity scene in a down town pub lic park area dur ing the
win ter holi day sea son was per mis si ble un der the First
Amend ment. In the con text of other deco ra tions in the park,
in clud ing a pri vately spon sored me no rah and secu lar items,
the crèche did not en dorse re lig ion but cele brated di ver sity to 
pro mote down town busi nesses [123 F.3d 51 (2d Cir. 1997),
see 17 Mun.Lit.Rep. 200, Nov. 1997].
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18 MLR 56 - APR 98

School dis trict can ref use ac cess to audi to rium for re -
lig ious wor ship.

Bronx House hold of Faith v. Com mu nity Sch. Dist. No.
10, No. 96- 9633 (2d Cir. 1997)

The Sec ond U.S. Cir cuit Court of Ap peals held a school
dis trict was not re quired to make a mid dle school audi to rium
avail able to a re lig ious or gani za tion for weekly re lig ious
serv ices.

New York state law per mits lo cal school gov ern ing bod -
ies to adopt regu la tions al low ing the use of build ings and
grounds for nu mer ous listed pub lic pur poses, which do not
in clude re lig ious wor ship. The New York City Board of Edu -
ca tion es tab lished a con form ing writ ten pol icy, in clud ing
SOP 5.9 which pro hib ited re lig ious serv ices or in struc tion
but per mit ted out side groups to use the prem ises af ter school
for dis cus sions on re lig ious ma te ri als or sub jects. The Bronx
House hold of Faith pre vi ously rented Dis trict 10’s mid dle
school audi to rium for sports pro grams and a ban quet, but the
school dis trict de nied its re quest to use the fa cil ity for church
serv ices.

The church brought suit against the school dis trict, al leg -
ing claims un der the Equal Ac cess Act and Re lig ious Free -
dom Res to ra tion Act, 42 U.S.C. §§ 167, 4071 & 2000bb et.
seq. and un der 42 U.S.C. § 1983 for vio la tions of free dom of
speech, free ex er cise of re lig ion, equal pro tec tion and state
law. The dis trict court granted sum mary judg ment for the
school dis trict, and the church ap pealed. It con tended the
audi to rium was an open pub lic fo rum, cit ing Lamb’s Chapel
v. Cen ter Moriches Un ion Free Sch. Dist., [see 13
Mun.Lit.Rep. 95, June 1993]. The church also ar gued the
school dis trict vio lated the Es tab lish ment, Free Ex er cise and
Equal Pro tec tion Clauses, as well as the fed eral stat utes.

The court of ap peals agreed with the dis trict court that the
school audi to rium was a lim ited pub lic fo rum, not ing SOP
5.9 would have al lowed the ac tiv ity at is sue in Lamb’s
Chapel. In ad di tion, the par ties stipu lated the school dis trict
had never al lowed the audi to ri um’s use for re lig ious in struc -
tion or serv ices. The Equal Ac cess Act was not rele vant be -
cause it con cerned stu dent group ex tra cur ricu lar ac tivi ties.

The school dis trict’s po si tion was also rea son able, the
court con tin ued, to avoid iden ti fy ing the school with a re lig -
ious or gani za tion and cre at ing con fu sion in the minds of
mid dle school stu dents. It is a proper state func tion to de cide
the ex tent to which pub lic schools should be kept sepa rate
from churches. Fur ther more it was not un rea son able to as -
sume that serv ices could be con ducted else where. Moreo ver,
the school dis trict had ap par ently drafted the viewpoint-
 neutral regu la tions care fully to com ply with Su preme Court
pro nounce ments, in clud ing Lamb’s Chapel.

Free ex er cise was not in fringed be cause no re lig ious prac -
tice was barred, the court added, and there was no fun da men -
tal right to use of a prop erly lim ited pub lic fo rum. Fi nally, the 
de nial of use of pub lic prop erty for serv ices would not sub -
stan tially bur den the ex er cise of re lig ion, and in any event the 
Re lig ious Free dom Res to ra tion Act was ruled un con sti tu -

tional in City of Boerne v. Flo res, [see 17 Mun.Lit.Rep. 122, 
June 1997].

There fore, with one panel mem ber dis sent ing in part in a
sepa rate opin ion, the court af firmed the sum mary judg ment
be low.

18 MLR 57 - APR 98

Citi zen can sue over dis play of Ten Com mand ments
in court house.

Suhre v. Hay wood County, No. 97- 1457 (4th Cir. 1997)

The Fourth U.S. Cir cuit Court of Ap peals de cided citi zen
stand ing al lowed a plain tiff to bring suit chal leng ing a county 
court room’s dis play of the Ten Com mand ments.

Be hind the judge’s bench in the main court room of the
Hay wood County, N.C., court house was a dis play of Lady
Jus tice flanked by two mar ble tab lets de pict ing the Ten Com -
mand ments. In ad di tion to be ing the site of two state courts,
the court room was the fo rum for nu mer ous pub lic meet ings.
Rich ard Suhre, an avowed athe ist of li ti gious bent, had
brought a number of civil suits, had been prose cuted and con -
victed for mis de meanor vio la tions in the court room, and had
at tended sev eral meet ings there. Suhre main tained he was of -
fended and dis tressed by the dis play and that its pres ence
could im prop erly in flu ence ju ries. In par ticu lar, he al leg edly
feared crimi nal con vic tion by rea son of his re fusal to ac -
knowl edge a su preme be ing when sworn in as a wit ness.

Af ter the county re buffed his re quest to re move the dis -
play, Suhre brought suit against the county for de clara tory
and in junc tive re lief un der 42 U.S.C. § 1983 and the Es tab -
lish ment Clause. The dis trict judge granted the coun ty’s
sum mary judg ment mo tion on stand ing grounds, and Suhre
ap pealed. The county con tended Suhre did not state the req -
ui site injury- in- fact be cause he did not claim to have al tered
his own con duct by rea son of the dis play and that there was
in suf fi cient like li hood of fu ture in jury to en able him to seek
an in junc tion.

The court of ap peals ob served injury- in- fact in Es tab lish -
ment Clause cases is of ten dif fi cult to as cer tain, so the
court’s de ter mi na tion of stand ing may rely on a plain tiff’s
non- economic or in tan gi ble harm. A mere gen er al ized or ab -
stract griev ance is not ade quate, but un wel come di rect con -
tact with a re lig ious por trayal ap par ently spon sored by the
state has sup ported stand ing since the land mark School Dis -
trict of Ab ing don v. Schempp, 374 U.S. 203 (1963). Moreo -
ver, the af front is mag ni fied when a dis play is lo cated in a
pub lic place be cause of the ap pear ance of state en dorse ment
and its po ten tial to in ter fere with use of the pub lic fa cil ity by
those who are of fended.

A plain tiff has never been re quired, in or der to have stand -
ing, to a take steps to avoid con tact with a chal lenged dis play
or to mod ify his con duct be cause of it. Such con di tions
would lead to un nec es sary con triv ance, the court of ap peals
added. Moreo ver, Suhre had to en ter the court room as a
plain tiff and de fen dant and to par tici pate in lo cal gov ern -
men tal af fairs, and there was rea son to ex pect he would do so
in the fu ture.
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The court of ap peals found it un nec es sary to con sider the
is sue of tax payer stand ing and ad mon ished it was ex press ing
no opin ion on the mer its of Suhre’s claims. It thus re versed
and re manded.

18 MLR 65 - APR 98

School can not ban use of ro sary as neck lace.

Chali foux v. New Caney In dep. Sch. Dist., 976 F. Supp.
659 (S.D. Tex. 1997)

An in junc tion was granted against en force ment of a
school dress code pro hib it ing wear ing ro sa ries as neck laces.
Wear ing ro sa ries was a pro tected re lig ious ex pres sion, and
the pro hi bi tion was not sup ported by suf fi cient evi dence of
ac tual dis rup tion or rea son to an tici pate it. A pro vi sion ban -
ning “gang- related ap parel” was void for vague ness, and the
dis trict court found the stu dents were sin cere in their be liefs
and that their rights to free ex er cise were vio lated. The stu -
dents were not awarded dam ages, how ever.

18 MLR 68 - MAY 98

Su preme Court will not re view de ci sion up hold ing
school’s pol icy against per mit ting re lig ious group ac -
cess to audi to rium.

Bronx House hold of Faith v. New York City Bd. of Educ.,
No. 97- 1361 (U.S. Apr. 20, 1998)

The Su preme Court de cided not to re view a Sec ond U.S.
Cir cuit Court of Ap peals’ hold ing that a school dis trict was
not re quired to make its mid dle school audi to rium avail able
to a re lig ious or gani za tion for weekly serv ices. The school
board’s pol icy ban ning re lig ious serv ices or in struc tion in
any of the pub lic school build ings was rea son able, view point 
neu tral, and con sis tently ap plied; thus, there was no vio la tion 
of the First Amend ment or the Equal Pro tec tion Clause [for -
merly Bronx House hold of Faith v. Com mu nity Sch. Dist. No. 
10, 127 F.3d 207 (2d Cir. 1997), see 18 Mun.Lit.Rep. 56,
Apr. 1998].

18 MLR 73 - MAY 98

Coun ty’s de nial of re lig ious dis play on court house
lawn gives rise to claims.

Sum mum v. Cal laghan, No. 96- 4191 (10th Cir. 1997)

The Tenth U.S. Cir cuit Court of Ap peals held a church
group’s al le ga tions that its First Amend ment rights were
abridged when it was de nied the op por tu nity to erect a re lig -
ious dis play on a county court house lawn stated causes of ac -
tion and were wrongly dis missed.

A stone mono lith, nearly five feet high and con tain ing the
Ten Com mand ments had stood on the Salt Lake County
Court house lawn since 1971. It was placed there by a pri vate
fra ter nal or gani za tion with county con sent. Sum mum, a

church founded in 1975, sought by let ter re quests to the
county com mis sion to erect its own mono lith. The com mis -
sion de nied per mis sion on the ground that there were plans to 
use the site for de vel op ment of ad di tional fa cili ties.

Even tu ally, Sum mum filed two fed eral court law suits
against the county and the in di vid ual com mis sion ers,
grounded in slightly dif fer ent le gal theo ries. Sum mum con -
tended the lawn was a “lim ited pub lic fo rum” and the coun -
ty’s de nial vio lated the Free Ex er cise clause and free dom of
speech. The ac tions were con soli dated, and the dis trict judge
dis missed both for fail ure to state claims. The in stant ap peal
fol lowed.

The court of ap peals dis cussed the con tours of First
Amend ment law con cern ing pri vate re lig ious ex pres sion on
gov ern ment prop erty, as it has evolved with re spect to vari -
ous clas si fi ca tions of fora. The pri mary fo cus was on the va -
rie ties de nomi nated “des ig nated” and “lim ited.” A
des ig nated pub lic fo rum is one in which prop erty has been
opened for ex pres sive pub lic ac tiv ity and in which regu la tion 
must be nar rowly drawn to ef fect com pel ling state in ter ests.
Within that cate gory is the lim ited pub lic fo rum sub set, a
des ig nated pub lic fo rum for a lim ited pur pose. Regu la tion of
this fo rum must be view point neu tral and rea son able in view
of the pur pose served by the fo rum.

When a gov ern ment al lows se lec tive ac cess to some
speak ers or types of speech but does not open prop erty
enough for it to be come a des ig nated pub lic fo rum, it es tab -
lishes a lim ited pub lic fo rum.

The dis trict judge here did not ad dress whether a lim ited
pub lic fo rum had been cre ated or con sider the ap pli ca ble rea -
son able ness stan dard. In stead the judge er ro ne ously as sumed 
the only way Sum mum could pre vail was to show the ex is -
tence of a des ig nated pub lic fo rum. In light of its his tory, the
court house lawn could not be re garded as a non pub lic fo rum
re served for of fi cial uses, and Sum mum’s com plaints suf fi -
ciently al leged a lim ited pub lic fo rum and viewpoint- based
dis crimi na tion by the county. Moreo ver, re gard less of fo rum, 
the dis tinc tions re lied on by the county in re fus ing the re quest 
would have to be rea son able. Sum mum al leged un bri dled
dis cre tion on the part of the county com mis sion ers, fur ther
ele vat ing the spec ter of view point cen sor ship. Sum mum
there fore stated claims for free speech vio la tions.

The court of ap peals also re jected the coun ty’s ar gu ment
that al low ing Sum mum to erect its mono lith would amount
to state en dorse ment of its re lig ion. In the lim ited pub lic fo -
rum set ting, it noted, other courts have con sis tently re jected
such as ser tions. The Es tab lish ment Clause re quires only that
gov ern ments be neu tral. Fur ther, since the court of ap peals
had pre vi ously held the Ten Com mand ments dis play was
“pri mar ily secu lar,” al low ing Sum mum’s mono lith could
amount to ex tend ing bene fits to di verse view points in clud ing 
re lig ious ones, as the Su preme Court has man dated.

The court of ap peals thus re versed and re manded.
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